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HEADNOTES:

Article 35.2 sentence 2 and 35.3 sentence 1 of the Basic Law (Grundgesetz B GG) directly grants
the Federation the right to issue regulations that provide the details concerning the deployment of
the armed forces for the control of natural disasters and in the case of especially grave accidents
in accordance with these provisions and concerning the cooperation with the Lander (states)
affected. The concept of an Aespecially grave accident@ [within the meaning of Article 35.2
sentence 2 of the Basic Law] also comprises events in which a disaster can be expected to
happen with near certainty.

Article 35.2 sentence 2 and 35.3 sentence 1 of the Basic Law does not permit the Federation to
order missions of the armed forces with specifically military weapons for the control of natural
disasters and in the case of especially grave accidents.

The armed forces= authorisation pursuant to ' 14.3 of the Aviation Security Act
(Luftsicherheitsgesetz B LuftSiG) to shoot down by the direct use of armed force an aircraft that
is intended to be used against human lives is incompatible with the right to life under Article 2.2
sentence 1 of the Basic Law in conjunction with the guarantee of human dignity under Article
1.1 of the Basic Law to the extent that it affects persons on board the aircraft who are not
participants in the crime.

Judgment of the First Senate of 15 February 2006

on the basis of the oral hearing of 9 November 2005

B 1 BvR 357/05 B

in the proceedings on the constitutional complaint of

1. Dr. H,,
2. Mr. B.,
3. Dr. F.,
4. Dr. H,,
5. Mr. T., Dipl.-Ing.,
6. Mr. A,

- authorised representative of complainants 1 to 6: Lawyer Dr. Y B

against' 14.3 of the Aviation Security Act (Luftsicherheitsgesetz B LuftSiG) of 11 January 2005
(Federal Law Gazette (Bundesgesetzblatt B BGBI) I p. 78).

RULING:



' 14.3 of the Aviation Security Act of 11 January 2005 (Federal Law Gazette I page 78) is
incompatible with Article 2.2 sentence 1 in conjunction with Article 87a.2 and Article 35.2 and
35.3 and in conjunction with Article 1.1 of the Basic Law and hence void.

The Federal Republic of Germany is ordered to reimburse the complainants their necessary
expenses.

GROUNDS:
A.

1

The constitutional complaint challenges the armed forces= authorisation by the Aviation
Security Act to shoot down, by the direct use of armed force, aircraft that are intended to be used
as weapons in crimes against human lives.

L.

2

1. On 11 September 2001, four passenger planes of US American airlines were hijacked in the
United States of America by an international terrorist organisation and caused to crash. Two of
the planes hit the World Trade Center in New York, one crashed into the Pentagon, the Ministry
of Defence of the United States of America. The crash of the fourth plane occurred southeast of
Pittsburgh in the state of Pennsylvania, after, possibly, the intervention of passengers on board
had resulted in a change of the plane=s course. More than 3,000 persons in the planes, in the area
of the World Trade Center, and in the Pentagon died in the attacks.

3

On 5 January 2003, an armed man captured a sports plane, circled above the banking district of
Frankfurt/Main and threatened to crash the plane into the highrise of the European Central Bank
if he was not granted the possibility of making a phone call to the United States of America. A
police helicopter and two jet fighters of the German Air Force took off and circled the powered
glider. The police ordered major alert, the city centre of Frankfurt was cleared, highrises were
evacuated. Slightly more than half an hour after the capture, it was evident that the hijacker was
a mentally confused person acting on his own. After his demand had been complied with, he
landed on Rhein-Main Airport and did not resist his arrest.

4

2. Both incidents caused a large number of measures aimed at preventing unlawful interference
with civil aviation, at improving the security of civil aviation as a whole and at protecting it, in
doing so, also from dangers that are imminent where aircraft (on the definition of aircraft, see '
1.2 of the Civil Aviation Act (Luftverkehrsgesetz) as amended on 27 March 1999, Federal Law
Gazette I p. 550) are taken command of by people who want to abuse them for objectives that are
unrelated to air traffic.



5

a) On 16 December 2002, the European Parliament and the Council of the European Union
adopted Regulation (EC) No. 2320/2002 B amended by Regulation (EC) No. 849/2004 of 29
April 2004 (Official Journal of the European Communities (OJ) L 158 of 30 April 2004, p. 1) B
Regulation (EC) No. 2320/2002 establishing common rules in the field of civil aviation security
(OJ L 355 of 30 December 2002, p. 1). It provides the introduction of extensive air traffic
security measures for the airports on the territories of the Member States of the European
Community. These measures include the determination of planning requirements for national
airports, regulations on surveillance over all airport areas accessible to the public, provisions on
the search of planes and the screening of staff and items carried, provisions on the screening of
passengers and their luggage, and guidelines for a national programme on the recruitment and
training of aircrew and ground personnel.

6
b) In the Federal Republic of Germany, factual as well as legal measures have been taken whose
intended objectives are to increase the security of air traffic and to protect it from attacks.

7

aa) Since 1 October 2003, a ANational Air Security Center@ (Nationales Lage- und
Fiihrungszentrum "Sicherheit im LuftraumA), which has been established in Kalkar on the Lower
Rhine, has been operational. It is intended to ensure coordinated, swift cooperation of all
authorities of the Federation and the Lénder in charge of questions of aviation security as a
central information hub in order to guarantee security in the German air space. In the National
Air Security Center, members of the Federal Armed Forces, the Federal Police and the Deutsche
Flugsicherung (German Air Navigation Services) survey the air space. The main function of the
centre is to avert dangers that emanate from so-called renegade planes, which are civil aircraft
that have been taken command of by people who want to abuse them as weapons for a targeted
crash. Once an aircraft has been classified as a renegade B be it by NATO, be it by the National
Air Security Center itself B the responsibility for the measures required for averting such danger
in the German air space rests with the competent authorities of the Federal Republic of Germany.

8

bb) The legal basis for these measures is laid down in the Act on the New Regulation of Aviation
Security Functions (Gesetz zur Neuregelung von Luftsicherheitsaufgaben) of 11 January 2005
(Federal Law Gazette I p. 78).

9

aaa) This Act, which, according to the Bundesrat, required the consent of the Bundesrat but did
not receive such consent (see BRDrucks (Bundesrat document) 716/04 (Beschluss), on
Bundesrat document 716/04 (Beschluss)), consolidates provisions concerning the averting of
external dangers to aviation security which had until then been laid down in the Civil Aviation
Act, and which had been combined with other matters to be regulated, and performs adaptations
to Regulation (EC) No. 2320/2002 of the European Parliament and of the Council of 16
December 2002 (see Bundestag document (BTDrucks) 15/2361, p. 14). Article 1 of the Act
contains the Aviation Security Act as the core of the new regulation.



10

(1) Pursuant to its ' 1, the Aviation Security Act serves to provide protection from attacks on the
security of air traffic, in particular from hijackings, acts of sabotage and terrorist attacks.
Pursuant to ' 2 of the Aviation Security Act, the aviation security authority has the function to
avert attacks on the security of air traffic. Pursuant to ' 3 it takes the measures necessary to avert
a danger to the security of air traffic that may exist in an individual case to the extent that its
competences are not specifically regulated in ' 5 of the Aviation Security Act.

11

' 5 of the Aviation Security Act vests the aviation security authorities with comprehensive
competences as regards the screening and search of persons and objects in order to secure the
airport areas not accessible to the general public. ' 7 of the Aviation Security Act confers to the
aviation security authorities the competence to perform background checks of persons who
become involved with flight, or airport, operations in a professional capacity. " 8 and 9 of the
Aviation Security Act establish specific duties of airport operators and airlines concerning the
protection from attacks on the security of air traffic. ' 11 of the Aviation Security Act prohibits
carrying along specific objects on board of aircraft. Finally, ' 12 of the Aviation Security Act
regulates the conferment of functions and competences to the commanding pilots of aircraft for
the preservation of safety and order on board of the aircraft navigated by them.

12

Pursuant to ' 16.2 of the Aviation Security Act, the functions of the aviation security authorities
are, in principle, performed by the Lénder on behalf of the Federation. However, the protection
from attacks on the security of air traffic pursuant to ' 5 of the Aviation Security Act is, pursuant
to ' 4 of the Federal Police Act (Bundespolizeigesetz), incumbent on the Federal Police to the
extent that the requirements laid down in ' 16.3 sentences 2 and 3 of the Aviation Security Act
are met. Pursuant to the provisions last mentioned, the functions of the aviation security
authorities, with the exception of those laid down in ' 9.1 of the Aviation Security Act, can be
performed by the federal authority designated by the Federal Ministry of the Interior by means of
direct federal administration if this is necessary for guaranteeing that the security measures are
performed uniformly nationwide.

13

(2) Under the title ASupport and Administrative Assistance by the Armed Forces@
(‘Unterstiitzung und Amtshilfe durch die StreitkréfteA), "' 13 to 15 of the Aviation Security Act
constitute a separate Part 3 of the Act. Where on account of a major aerial incident, facts exist
that, in the context of the exercise of police power, give rise to the assumption that an
Aespecially grave accident@ within the meaning of Article 35.2 sentence 2 or 35.3 of the Basic
Law is imminent, the armed forces can, pursuant to ' 13.1 of the Aviation Security Act, be
employed to support the police forces of the Lénder in the air space to prevent such accident to
the extent that this is required for effectively counteracting it. In the case of a so-called regional
emergency situation pursuant to Article 35.2 sentence 2 of the Basic Law, the decision about
such deployment shall be taken by the Federal Minister of Defence upon request of the Land
affected, or in the event of the Minister of Defence having to be represented, by the member of
the Federal Government who is authorised to represent the Minister (* 13.2 of the Aviation



Security Act); in the case of an interregional emergency situation pursuant to Article 35.3 of the
Basic Law, the decision shall be taken by the Federal Government in consultation with the
Lander affected (" 13.3 sentence 1 of the Aviation Security Act). If a decision of the Federal
Government is not possible in time, the Minister of Defence, or in the event of the Minister of
Defence having to be represented, the member of the Federal Government who is authorised to
represent the Minister shall take the decision in consultation with the Federal Minister of the
Interior (* 13.3 sentence 2 of the Aviation Security Act). Pursuant to ' 13.4 sentence 2 of the
Aviation Security Act, the support by the armed forces in the context of the mission shall be
rendered in accordance with the provisions of the Aviation Security Act.

14

The operations that are permissible in accordance with the Aviation Security Act and the
principles that apply as regards their choice are specified in "' 14 and 15 of the Aviation Security
Act. Pursuant to ' 15.1 of the Aviation Security Act, operations intended to prevent the
occurrence of an especially grave accident within the meaning of ' 14.1 and 14.3 of the Aviation
Security Act may be taken only if the aircraft from which the danger of such accident emanates
has previously been checked by the armed forces in the air space and if it has then been
unsuccessfully tried to warn and to divert it. If this prerequisite has been met, the armed forces
may, pursuant to ' 14.1 of the Aviation Security Act, force the aircraft off its course in the air
space, force it to land, threaten to use armed force, or fire warning shots. The principle of
proportionality applies to the choice among these measures (' 14.2 of the Aviation Security Act).
Pursuant to ' 14.3 of the Aviation Security Act, the direct use of armed force against the aircraft
is permissible only if the occurrence of an especially grave accident cannot be prevented even by
such measures. This, however, only applies where it must be assumed under the circumstances
that the aircraft is intended to be used as a weapon against human lives, and where the direct use
of armed force is the only means to avert this imminent danger. Pursuant to ' 14.4 sentence 1 of
the Aviation Security Act, the exclusive competence for ordering this measure rests with the
Federal Minister of Defence, or in the event of the Minister of Defence having to be represented,
with the member of the Federal Government who is authorised to represent the Minister.

15

bbb) During the legislative process, the question that was contentious above all B apart from
reservations that were expressed concerning the substantive constitutionality of ' 14.3 of the
Aviation Security Act B was whether " 13 to 15 of the Aviation Security Act keep within the
constitutional bounds established by Article 35.2 sentences 2 and 3 of the Basic Law. This
question was answered in the affirmative in the Bundestag by the Federal Government and the
deputies of the governing parties (see Minutes of plenary proceedings of the Bundestag
(BTPlenarprotokoll) 15/89, pp. 7882-7883, 7886 (A), 7900 (C)); it was answered in the negative,
however, by the representatives of the opposition parties (see Minutes of plenary proceedings of
the Bundestag 15/89, pp. 7884, 7890-7891). Also in the expert hearing conducted by the
Committee on Internal Affairs of the Bundestag, the opinions expressed concerning this question
were controversial (see Minutes no. 15/35 on the committee meeting of 26 April 2004). The
same applies to the debates of the Bundesrat (on the opinions of the committee majorities, see
the recommendations in Bundesrat document 827/1/03, pp. 1 et seq., and Bundesrat document
509/1/04, pp. 13-14).



16

The different assessment of the constitutional situation manifested itself also in the fact that bills
which provided an amendment of Article 35 and Article 87a of the Basic Law were repeatedly
submitted by the Lander (see above all Bundesrat document 181/04) and by the CDU/CSU
parliamentary group (see Bundestag document 15/2649; 15/4658). However, an amendment of
the Basic Law did not take place (see Minutes of plenary proceedings of the Bundestag 15/115,
p. 10545).

17
ccc) The wording of the provisions on the support and administrative assistance by the armed
forces in "' 13 to 15 of the Aviation Security Act is as follows:

18
'13
Decision of the Federal Government

19

(1) Where on account of a major aerial incident, facts exist that, in the context of the exercise of
police power, give rise to the assumption that an Aespecially grave accident@ within the meaning
of Article 35.2 sentence 2 or 3 of the Basic Law is imminent, the armed forces can be employed
to support the police forces of the Lander in the air space to prevent such accident.

20

(2) The decision about a mission pursuant to Article 35.2 sentence 2 of the Basic Law shall be
taken by the Federal Minister of Defence upon request of the Land affected, or in the event of the
Minister of Defence having to be represented, by the member of the Federal Government who is
authorised to represent the Minister, in consultation with the Federal Minister of the Interior.
Where immediate action is required, the Federal Ministry of the Interior is to be informed
without delay.

21

(3) The decision about a mission pursuant to Article 35.3 of the Basic Law shall be taken by the
Federal Government in consultation with the Lander affected. If a decision of the Federal
Government is not possible in time, the Minister of Defence, or in the event of the Minister of
Defence having to be represented, the member of the Federal Government who is authorised to
represent the Minister, shall take the decision in consultation with the Federal Minister of the
Interior. The decision of the Federal Government is to be brought about without delay. Where
immediate action is required, the Lénder affected and the Federal Ministry of the Interior are to
be informed without delay.

22
(4) Further details shall be regulated between the Federation and the Lénder. The support by the
armed forces shall be rendered in accordance with the provisions of this Act.

23
'14



Operations, authority to give instructions

24

(1) To prevent the occurrence of an especially grave accident, the armed forces may force the
aircraft off its course in the air space, force it to land, threaten to use armed force, or fire warning
shots.

25

(2) From several possible measures, the one which will probably least impair the individual and
the general public is to be chosen. The measure may only be carried out as long as and to the
extent that its purpose requires. It may not result in a detriment that is recognisably out of
proportion to the aspired success.

26

(3) The direct use of armed force is permissible only where it must be assumed under the
circumstances that the aircraft is intended to be used against human lives, and where this is the
only means to avert the imminent danger.

27

(4) The measure pursuant to subsection 3 can only be ordered by the Federal Minister of
Defence, or in the event of the Minister of Defence having to be represented, by the member of
the Federal Government who is authorised to represent the Minister. Y

28
'15
Other measures

29

(1) The measures pursuant to ' 14.1 and 14.3 may only be taken after a check [of the aircraft] and
unsuccessful attempts at warning and diverting [the aircraft]. For this purpose, the armed forces
can, upon request of the authority responsible for air traffic control, check, divert or warn aircraft
in the air space Y

30
(2) The Y Chief of Staff of the Federal Air Force is to inform the Federal Minister of Defence
without delay about situations that could lead to measures pursuant to ' 14.1 and 14.3.

31
(3) The other regulations and principles of administrative assistance shall remain unaffected.

IIL.

32

With their constitutional complaint, the complainants directly challenge the Aviation Security
Act because, as they argue, it permits the state to intentionally kill persons who have not become
perpetrators but victims of a crime. The complainants put forward that ' 14.3 of the Aviation



Security Act, which under the conditions specified in the law authorises to shoot down aircratft,
violates their rights under Article 1.1, Article 2.2 sentence 1 in conjunction with Article 19.2 of
the Basic Law. They argue as follows:

33

1. The constitutional complaint is admissible. The complainants= fundamental rights are directly
violated by the challenged regulation. Because they frequently use planes for private and
professional reasons, the possibility that they could be affected by a measure pursuant to ' 14.3 of
the Aviation Security Act it is not merely a theoretical one.

34

2. The constitutional complaint is also well-founded. The Aviation Security Act infringes the
complainants= fundamental rights to human dignity and to life pursuant to Article 1.1 and
Article 2.2 sentence 1 of the Basic Law. The Act makes them mere objects of state action. The
value and the preservation of their lives are left to the discretion of the Federal Minister of
Defence according to quantitative aspects and to the life span presumably remaining to them
Aunder the circumstances@. In the case of an emergency, they are intended to be sacrificed and
to be intentionally killed if the Minister presumes, on the basis of the information available to
him or her, that their lives will only last a short time and that, in comparison with the losses
which are imminent otherwise, they therefore are no longer of any value at all or are, at any rate,
of reduced value.

35

The state may not protect a majority of its citizens by intentionally killing a minority B in this
case, the crew and the passengers of a plane. A weighing up of lives against lives according to
the standard of how many people are possibly affected on the one side and how many on the
other side is impermissible. The state may not kill people because they are fewer in number than
the ones whom the state hopes to save by their being killed.

36

A qualification of the passengers= right to life also cannot be substantiated by arguing that they
are regarded as part of the weapon that the plane has become. Whoever argues in this manner
makes them mere objects of state action and deprives them of their human quality and dignity.

37

The constitutional requirement of the specific enactment of a statute in Article 2.2 sentence 3 of
the Basic Law [if fundamental rights are to be restricted] does not lead to a different result. The
guarantee of the essence of fundamental rights enshrined in Article 19.2 of the Basic Law rules
out an encroachment upon the right to life by intentional physical destruction.

38

The complainants argue that their fundamental rights to life and human dignity are violated also
because the Aviation Security Act and the deployment of the armed forces within the domestic
territory provided therein are unconstitutional because they violate Article 87a of the Basic Law.
They put forward that the requirements set forth in subsection 2 of Article 87a are not met. They
further argue that "' 13 to 15 of the Aviation Security Act cannot be justified by invoking Article
35.2 and 35.3 of the Basic Law. These provisions are said to intend the partial introduction of



martial law in order to deal with a desperate borderline situation. A war-like operational mission
of the Federal Armed Forces within the domestic territory with military means, however, is said
not to be covered by Article 35 of the Basic Law.

39

The complainants put forward that it is also incompatible with Article 35.2 and 35.3 of the Basic
Law that the deployment of the armed forces is not intended to be performed in the responsibility
of the respective Land government and also not on the basis of the Land police law but according
to the new provisions of federal law. Pursuant to the police laws of all Lander, the intentional
killing of persons who are deemed innocent bystanders under police law is ruled out. The federal
legislature cannot evade this consequence by describing the deployment of the Federal Armed
Forces as administrative assistance in ' 13.1 of the Aviation Security Act and by justifying the
competence of the Minister of Defence pursuant to ' 13.2 of the Aviation Security Act making
reference to the Minister=s command authority in times of peace, but substituting, through ' 13.4
sentence 2 of the Aviation Security Act, the police law of the Lénder by the provisions of the
Aviation Security Act.

40

Apart from this, ' 14.3 of the Aviation Security Act is alleged not to be constitutional already
because the Aviation Security Act has been enacted without the consent of the Bundesrat. The
Act 1s said to require the consent of the Bundesrat pursuant to Article 87d.2 of the Basic Law
because it amends provisions by which air traffic administration has been conferred on the
Léander. The requirement of the consent of the Bundesrat is said to refer not only to individual
provisions of an Act but to the Act as a whole if it contains, or contained, parts requiring the
consent of the Bundesrat.

III.

41

The German Bundestag, the Federal Government, the Government of the Free State of Bavaria,
the Land government of Hesse, the German Armed Forces Association (Deutscher
BundeswehrVerband), the Cockpit Association (Vereinigung Cockpit) and the Independent
Flight Attendant Organisation UFO (Unabhéngige Flugbegleiter Organisation UFO) have
submitted written opinions on the constitutional complaint.

42

1. The German Bundestag regards the challenged regulation as constitutional. It submits as
follows:

43

a) It [the challenged regulation] has its constitutional basis in Article 35.3 sentence 1 of the Basic
Law. Also events that are caused by humans fall under the concept of an especially grave
accident within the meaning of this provision. Apart from this, the accident need not have
occurred already. It is enough that it is imminent. In the cases covered by the Aviation Security
Act, the territory of more than one Land is endangered. The federal territory is divided into units
which are so small that a commercial aircraft flying at cruising speed will inevitably pass the
borders of several federal Lander.



44

There is no infringement of Article 1 of the Basic Law. When proceeding pursuant to "' 13 to 15
of the Aviation Security Act, it is not the state B which only reacts B which deprives the people
on board the plane of their dignity and makes them objects but the one who takes command of a
plane with the intention to not only kill the people on board but to even use them while they are
dying as instruments to annihilate more people. The state comes close to an infringement of
Article 1 of the Basic Law only if it negates the quality as subjects that the people affected have,
expressing thereby that it despises the value which is due to a human being by virtue of his or her
being a person. This, however, is not the Air Security Act=s objective. The Air Security Act
constitutes the legislature=s effort to provide a legislative framework also for desperate
situations.

45

Article 2.2 sentence 1 of the Basic Law is also not violated. Admittedly, the fundamental right to
life of the crew of a hijacked plane, of its passengers and of the hijackers is encroached upon in
the most serious manner possible. But this is constitutional. Article 2.2 sentence 3 of the Basic
Law expressly permits the killing of a human being. If, in view of a danger which will hopefully
never occur but is nevertheless realistic, the legislature issues a regulation that comes down to
having a relatively smaller number of people killed by the armed forces in order to avoid an even
higher number of deaths, the decisive question regarding Article 2.2 sentence 1 of the Basic Law
is in reality whether the Act ensures that this will only happen in an extreme emergency. This
question can be answered in the affirmative here. In the densely populated and relatively small
Federal Republic of Germany, it factually is almost inconceivable that the option provided in '
14.3 of the Aviation Security Act will occur.

46

The guarantee of the essence of the fundamental rights, which is enshrined in Article 19.2 of the
Basic Law, is also not infringed. The Aviation Security Act establishes high obstacles to the
most serious encroachment conceivable. Thus, it is said to be guaranteed that ultimately, a
passenger plane will probably only be shot down if it is possible to limit the number of victims at
least with a certain probability to the people on board the plane.

47

The only choice that the legislature had was between remaining inactive and issuing a regulation
that must reach into the borderline area of what can be regulated at all. Terrorism along the lines
of 11 September 2001 is fundamentally different from cases of justifiable defence and of
necessity as defined by criminal law. In such cases, the law may only legitimise the action of the
persons in charge, with the consequence that by their lawful action, they cause wrong in order to
prevent an even greater wrong. Consequently, ' 14.3 of the Aviation Security Act establishes a
personal reason for justification, which is derived from their functions, for the Federal Minister
of Defence and the executing soldiers.

48
b) The parliamentary group of ALLIANCE 90/THE GREENS has stated in a supplementary
opinion that it had consented to ' 14.3 of the Aviation Security Act on the premise that the



shooting down of a passenger plane would not be permitted if it involved the killing of people
who are not participants in the crime. The provision is said not to establish new constituent
elements justifying such action. Otherwise, the ability to know right from wrong would be
undermined in a dangerous manner as regards the fundamental right to life.

49

The parliamentary group of ALLIANCE 90/THE GREENS further argues that a quantitative or
qualitative weighing up of human lives against human lives is not provided by ' 14.3 of the
Aviation Security Act. The shooting down of an aircraft is said to be constitutionally admissible
at most if only the Apeacebreaker@ who by his or her conduct wants to cause an especially grave
accident is on board. On the contrary, the targeted intentional killing of persons who are not
participants in the crime is said to be prohibited by Article 2.2 sentence 1 in conjunction with
Article 1.1 of the Basic Law. According to the parliamentary group of ALLIANCE 90/THE
GREENS, also an obligation of the individual to sacrifice his or her life in situations in which the
existence of the state and the common good are endangered in order to preserve them is to be
rejected. If a passenger plane is used as a weapon, the rights of the passengers and of the crew to
forbearance of an encroachment by the state upon their right to life may not come second to the
duty of protection that is derived from this right in favour of the persons on the ground
endangered by the targeted shooting down of the plane.

50
2. The Federal Government is also of the opinion that the challenged provision complies with the
constitution. It submits as follows:

51

With the Aviation Security Act the state fulfils its obligation to protect every human life. If B as
in this case B the right to life of one human being and the right to life of another come into
conflict with each other, it is incumbent upon the legislature to determine the kind and the extent
of the protection of life. As regards concrete measures, the competent authorities are to decide
about them in duty-bound discretion. In this context, the active encroachment upon the
fundamental rights of the people on board the plane is of extraordinary importance. This,
however, cannot ipso jure enforce non-performance of the duty of protection vis-a-vis third
parties where the same legal interest, life, is directly endangered as far as they are concerned.
The function of averting a danger does not take precedence over the function of protection. To
perform the latter function, the legislature may therefore provide that an imminent attack on
human lives may be averted even if, in doing so, other people are killed or endangered for
instance by falling plane wreckage. A weighing up of lives against lives does not take place in
this context.

52

Neither the essence of Article 2.2 sentence 1 of the Basic Law nor the principle of
proportionality is violated. The strict prerequisites of ' 14 of the Aviation Security Act in
particular rule out the direct use of armed force against an aircraft with people on board who are
not participants in the crime, with all conceivable courses of events being taken into account.
This follows from the fact that the provision requires maximum normative certainty about the
imminence of an especially grave accident. What is called for apart from this is to prevent worse



damage in the densely populated Federal Republic of Germany.

53

What must be taken into account apart from this is that the people on board the plane in the case
provided for in ' 14.3 of the Aviation Security Act are, so to speak, part of the weapon as which
the aircraft is used. In view of the present threat to air traffic, the people on board a plane must
be aware of the danger to which they expose themselves when they take part in air traffic. Only
if the state acts in accordance with ' 14.3 of the Aviation Security Act, at least some of the
threatened lives can be saved. In such an extraordinary situation, this can also be done to the
detriment of those who cannot be saved anyway because they are inseparably linked with the
weapon.

54

The Aviation Security Act also respects human dignity. The dignity of the people on board an
aircraft that will be shot down is respected. They are, albeit against their will, part of a weapon
that threatens the lives of others. Only for this reason, and for lack of other possibilities of
averting the attack, the state measures are also directed against them. The human dignity of third
parties who are possibly also endangered is not violated either. The Act also serves their
protection with all its provisions.

55

Apart from this, the Aviation Security Act also respects the order of competences established by
the Basic Law. The legislative competence of the Federation results from Article 73 nos. 1 and 6
of the Basic Law to the extent that the deployment of the armed forces is concerned. The
Federation also has administrative competence for aviation security. The Federation=s own air
traffic administration established by Article 87d.1 sentence 1 of the Basic Law includes the
competence to ensure air traffic security through the Federation=s own bodies. The
administrative competence also results from Article 87a.1 and 87a.2 in conjunction with Article
35.2 and 35.3 of the Basic Law. The deployment of the armed forces provided in the Aviation
Security Act takes place in the framework of Article 35.2 and 35.3 in order to avert an
emergency situation.

56

It does not follow from the function of such deployment to support the Lander in their police
forces= dealing with dangers that it must always comply with Land law. The use of weapons
necessary for such support does not make such support fall under the scope of Article 87a.1 of
the Basic Law.

57

The deployment of the armed forces pursuant to "' 13 to 15 of the Aviation Security Act serves
the averting of an especially grave accident in the framework of Article 35.2 and 35.3 of the
Basic Law. The use of an aircraft against the lives of people can result in such an accident. That
such use happens intentionally does not contradict this. It is also not necessary for the accident to
have already happened.

58
The Aviation Security Act did not require the consent of the Bundesrat. The same applies to the



other regulations of the Act on the New Regulation of Aviation Security Functions.

59

3. In the opinion of the Government of the Free State of Bavaria and the Land government of
Hesse, which have submitted a joint opinion, the constitutional complaint is, however,
well-founded. They argue that the challenged regulation infringes Article 87a.2 in conjunction
with Article 35.2 sentences 2 and 3 of the Basic Law. They submit the following:

60

It [the challenged regulation] is not covered by the Federation=s right to enact legislation under
Article 35.2 sentences 2 and 3 of the Basic Law. According to this provision, the armed forces
can only act to support the Lénder in the performance of police functions and in doing so they
can only make use of the competences which are conferred on them by Land law. The fact that
the Aviation Security Act authorises the Federation to employ the Federal Armed Forces for the
averting of danger pursuant to Federal Law is not in harmony with this. Due to Article 87a.2 of
the Basic Law, the exclusive legislative competence of the Federation pursuant to Article 73 nos.
1 and 6 of the Basic Law does not override this finding.
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Moreover, it is incompatible with Article 35.2 and 35.3 that "' 13 to 15 of the Aviation Security
Act permit the deployment of the armed forces also for purposes of prevention. The constitution
allows a supporting deployment of the armed forces only where an especially grave accident has
already happened. Apart from this, the authority to give instruction regulated in ' 14.4 of the
Aviation Security Act does not take into account the fact that under the circumstances set out in

Article 35.3 of the Basic Law, the Federal Government is called upon to decide as a collegial
body.
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If according to the statements made above, "' 13 et seq. of the Aviation Security Act are
unconstitutional already because the Federation has transgressed the framework established by
Article 87a.2 in conjunction with Article 35.2 sentences 2 and 3 of the Basic Law, it need not be
examined whether fundamental rights have also been violated. As a precaution, it is, however,
pointed out that the complainants= opinion that Article 2.2 sentence 1 in conjunction with
Article 1.1 of the Basic Law absolutely rules out the use of direct armed force against a hijacked
passenger plane to prevent the occurrence of an especially grave accident is not shared.
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4. The German Armed Forces Association expresses doubts as regards the constitutionality of the
challenged regulation. It submits the following: The functions regulated by the Aviation Security
Actin " 13 et seq. do not concern national military defence. Instead they are functions in the area
of police power. The Federal Armed Forces lack the necessary basis of authorisation for the
performance of such functions. The constitutional complaint rightly argues that a war-like
operational mission of the armed forces within the domestic territory with military means is not
covered by Article 35.2 of the Basic Law.

64



Moreover, objections exist against ' 14.3 of the Aviation Security Act with a view to the
principle of clarity and definiteness of the wording of statutes. The provision does not mention
precise criteria for the weighing up of lives against lives that is assumed therein. For the soldier
who is forced to act, this results in a serious conflict between the duty to obey and the strictly
personal moral decision that is to be taken by him or her. What is lacking is a regulation which
reliably exempts soldiers also before foreign courts from preliminary investigation proceedings
and from civil liability actions.
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5. The Cockpit Association considers the constitutional complaint well-founded. It submits the
following: The suitability and necessity of ' 14.3 of the Aviation Security Act, which permits the
use of deadly force also against people who are not participants in the crime is doubtful. The
terrorist success of a renegade attack depends on numerous imponderabilities. In view of the
factual sequence of events in air traffic, it is extremely difficult, and only rarely is it possible
with certainty, to even establish the occurrence of a major aerial incident within the meaning of*
13.1 of the Aviation Security Act. Even with ideal weather conditions, the findings gained
through the check of aircraft pursuant to ' 15.1 of the Aviation Security Act are vague at best.
The possible motivation of a hijacker and the objectives of a hijacking remain speculative to the
very end. In view of the narrow time slot available, a decision on a mission pursuant to ' 14.3 of
the Aviation Security Act which is based on established facts will in all probability be too late.
Therefore the concept of "' 13 to 15 of the Aviation Security Act will work out only where the
reaction is excessive from the outset.
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6. The Independent Flight Attendant Organisation UFO shares the objections raised in the
constitutional complaint. It submits the following: Under no legal aspect, the shooting down of a
civil aircraft is justified. The Aviation Security Act=s objective of increasing the security of air
traffic and the protection of the population from terrorist attacks is supported. However, by far
not all other possibilities of doing so have been exhausted.
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There is the additional danger of the situation on board being misjudged from the ground. It is
virtually impossible to assess from there whether the prerequisites of ' 14.3 of the Aviation
Security Act are met. The information which the Federal Minister of Defence needs for his
decision to order the shooting down of a plane do not come from the direct danger zone on board
the plane. They are only indirect information which the pilot has received from the cabin crew,
who is possibly under the command of terrorists. Apart from this, the situation on board can
change within seconds, something of which ground control probably cannot be informed fast
enough due to the long channels of communication.

IV.

68

In the oral hearing, the complainants, the German Bundestag, the Federal Government, the
Government of the Free State of Bavaria and the Land government of Hesse, the German Armed
Forces Association, the Cockpit Association and the Independent Flight Attendant Organisation



UFO complemented, and added detail to, their written submissions. In doing so, the Federal
Minister of the Interior and the representatives of the parliamentary parties of the German
Bundestag explained their partly differing opinions concerning the scope of ' 14.3 of the
Aviation Security Act. Apart form this, the Deutsche Flugsicherung and the Association of
Crews of Jet-Propelled Fighter Aircraft (Verband der Besatzungen strahlgetriebener
Kampfflugzeuge) of the German Armed Forces have given their opinions on the challenged
regulation and above all on factual questions of its application.

B.
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The constitutional complaint is admissible.

L.

70

What is inadmissible, however, is the claim that the challenged regulation is incompatible with
the Basic Law already because the Aviation Security Act would have required the consent of the
Bundesrat, which had not been given.
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The complainants base this claim on Article 87d.2 of the Basic Law. Pursuant to this provision,
functions of air traffic administration may be transferred to the Lander acting as agents of the
Federation through federal legislation requiring the consent of the Bundesrat. The complainants
do not argue that the Aviation Security Act or other provisions contained in the Act on the New
Regulation of Aviation Security Functions have resulted in such transfer of functions. Instead,
they exclusively assert that this Act amended regulations requiring the consent of the Bundesrat
by which functions of air traffic administration had been transferred to the Lander, and that for
this reason the Act itself had required the consent of the Bundesrat. The constitutional complaint,
however, does not specify which regulations whose contents create the requirement of consent
pursuant to Article 87d.2 of the Basic Law are supposed to have been amended by the Act now
adopted and to what extent this could have established the requirement of the consent of the
Bundesrat to the Amending Act pursuant to the Federal Constitutional Court=s case-law on this
provision (see BVerfGE 97, 198 (226-227)). To this extent, the complaint lodged does therefore
not meet the requirements that are to be placed on the substantiation of a constitutional complaint
pursuant to ' 92 in conjunction with ' 23.1 sentence 2 half-sentence 1 of the Federal
Constitutional Court Act (Bundesverfassungsgerichtsgesetz B BVerfGG) (on this, see BVerfGE
99, 84 (87); 109, 279 (305)).

IIL.

72

What is admissible, however, is the claim that the complainants= rights under Article 1.1 and
Article 2.2 sentence 1 of the Basic Law are violated because ' 14.3 of the Aviation Security Act
permits the armed forces under the circumstances set forth therein, and subject to the proviso of
the other regulations laid down in " 13 to 15 of the Aviation Security Act, to use direct armed



force against an aircraft also where there are people on board the aircraft who against their will
find themselves under the control of those who want to use the aircraft against the lives of other
people.

73

1. The complainants= challenges are restricted to this subject of regulation. As regards ' 14.1,
14.2 and 14.4 as well as ' 15 of the Aviation Security Act and the measures provided therein, the
complainants do not assert independent claims. In the complaint submitted, these regulations, as
well as the provisions under ' 13 of the Aviation Security Act, the contents of which are mainly
of a procedural nature, are only mentioned to the extent that pursuant to ' 14.3 of the Aviation
Security, they mandatorily precede the operation and refer to such operation.

74
2. As regards the regulation challenged in this manner, the complainants are particularly entitled
to lodge a constitutional complaint.
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a) Where, as in this case, a constitutional complaint directly challenges a law, the prerequisite for
the entitlement to lodge the complaint is that the complainant is personally, presently and
directly affected by the challenged provisions as regards his or her fundamental rights (see
BVerfGE 1, 97 (101 et seq.); 109, 279 (305); established case-law). The prerequisite of the
complainant=s being affected personally and presently is met in principle where the complainant
sets forth that his or her fundamental rights will, with some probability, be affected by the
measures based on the challenged provisions (see BVerfGE 100, 313 (354); 109, 279 (307-307)).
Finally, the complainant is directly affected where the challenged provisions change the
complainant=s legal position without requiring another act of execution (see BVerfGE 97, 157
(164); 102, 197 (207)). This is to be supposed also where the complainant cannot take action
against a conceivable act of execution at all, or cannot do so in a reasonable manner, (see
BVerfGE 100, 313 (354); 109, 279 (306-307)).
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b) Pursuant to these principles, the complainants are entitled to lodge the constitutional
complaint. They have credibly stated that they frequently use civil aircraft for private and
professional reasons.
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aa) It is therefore sufficiently probable that they are affected personally and presently by the
challenged provision under ' 14.3 of the Aviation Security Act as regards their fundamental
rights. As results also from a comparison with the operations specified in ' 14.1 of the Aviation
Security Act and the other measures mentioned in ' 15.1 of the Aviation Security Act, direct use
of armed force against an aircraft within the meaning of this provision means an impact which
has the objective to cause the crash of the aircraft affected by it if necessary.

78
The complainants= being affected is not called into question by the fact that in the constitutional
complaint proceedings, the opinion has been advanced that ' 14.3 of the Aviation Security Act is



not applicable where there are persons on board an aircraft who are not responsible for causing
the danger situation within the meaning of this provision, as is the case for its crew and its
passengers. The wording of ' 14.3 of the Aviation Security Act does not express such a
restriction of the area of application of the provision. On the contrary, the reasoning of the Act
show that the direct use of armed force pursuant to ' 14.3 of the Aviation Security Act can also
affect persons who have not caused the danger of an especially grave accident. They explicitly
mention the threat also to the lives of the people on board the plane that is caused by the
attackers of the aircraft; no difference is made as to whether the people on board the plane are
perpetrators or victims (see Bundestag document 15/2361, p. 21 on ' 14). This shows that an
application of ' 14.3 of the Aviation Security Act can also affect innocent people on board the
aircratft.
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Besides, this has also been assumed in the deliberations of the German Bundestag on the draft
bill on the new regulation of aviation security functions (see above all the statements made by
deputies Burgbacher (FDP) and Hofmann (SPD) in the 89th session of the 15th German
Bundestag on 30 January 2004, Minutes of plenary proceedings of the Bundestag 15/89, pp.
7887-7888., 7889, and of deputy Pau (not belonging to a parliamentary group) in the 115th
session of the 15th German Bundestag on 18 June 2004, Minutes of plenary proceedings 15/115,
p. 10545; a different view has been advanced, however, by deputy Strobele (ALLIANCE
90/THE GREENS), Minutes of plenary proceedings 15/89, pp. 7893-7894; on the contributions
in the hearing of the Bundestag Committee on Internal Affairs see Committee minutes 15/35 on
the meeting on 26 April 2004, pp. 11-12., 22, 33, 43, 44, 57-58, 66-67, 85-86, 94-95, 111-112).
Consequently, it has been confirmed in the oral hearing before the Federal Constitutional Court
by most representatives of the German Bundestag that ' 14.3 of the Aviation Security Act
concerns not only a case in which an aircraft that is only manned with perpetrators is intended to
be used against human lives. It has been stated that the provision also covers, at least
theoretically, aerial incidents with innocent people on board who did not participate in causing
such incident.
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bb) Under these circumstances, the complainants are also directly affected. It is unreasonable to
expect of them to wait until they themselves become the victims of a measure pursuant to ' 14.3
of the Aviation Security Act.

C.

82

The constitutional complaint is also well-founded. ' 14.3 of the Aviation Security Act is
incompatible with Article 2.2 sentence 1 in conjunction with Article 87a.2 and Article 35.2 and
35.3 and in conjunction with Article 1.1 of the Basic Law, and is void.

L.

83
Article 2.2 sentence 1 of the Basic Law guarantees the right to life as a liberty right (see



BVerfGE 89, 120 (130)). With this right, the biological and physical existence of every human
being is protected against encroachments by the state from the point in time of its coming into
being until the human being=s death, independently of the individual=s circumstances of life and
of his or her physical state and state of mind. Every human life as such has the same value (see
BVerfGE 39, 1 (59)). Although it constitutes an ultimate value within the order of the Basic Law
(see BVerfGE 39, 1 (42); 46, 160 (164); 49, 24 (53)), also this right is nevertheless subject to the
constitutional requirement of the specific enactment of a statute pursuant to Article 2.2 sentence
3 of the Basic Law. Also the fundamental right to life can therefore be encroached upon on the
basis of a formal Act of Parliament (see BVerfGE 22, 180 (219)). The precondition for this is,
however, that the Act in question meets the requirements of the Basic Law in every respect. It
must be adopted in accordance with the legislative competences, it must leave the essence of the
fundamental right unaffected pursuant to Article 19.2 of the Basic Law, and it may also not
contradict the fundamental decisions of the constitution in any other respect.

IIL.
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The challenged provision of ' 14.3 of the Aviation Security Act does not live up to these
standards.
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1. It encroaches upon the scope of protection of the fundamental right to life, which is guaranteed
by Article 2.2 sentence 1 of the Basic Law, of the crew and of the passengers of an aircraft
affected by an operation pursuant to ' 14.3 of the Aviation Security Act and also of those who
want to use the plane against the lives of people in the sense of this provision. Recourse to the
authorisation to use direct armed force against an aircraft pursuant to ' 14.3 of the Aviation
Security Act will virtually always result in its crash. The consequence of the crash, in turn, will
with near certainty be the death, and consequently the destruction of the lives, of all people on
board the aircraft.
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2. No constitutional justification can be adduced for such an encroachment. Under formal aspects
already, ' 14.3 of the Aviation Security Act cannot be based on a legislative competence of the
Federation (a). Apart from this, the provision also infringes Article 2.2 sentence 1 of the Basic
Law as regards substance to the extent that it not only affects those who want to abuse the
aircraft as a weapon but also persons who are not responsible for causing the major aerial
incident presumed under ' 14.3 of the Aviation Security Act (b).

87
a) The Federation lacks the legislative competence to enact the challenged regulation.
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aa) ' 14.3 of the Aviation Security Act is part of the provisions in Part 3 of the Aviation Security
Act. This part has the title ASupport and Administrative Assistance by the Armed Forces@ and
thereby makes it evident that their deployment as it is regulated in "' 13 to 15 of the Aviation
Security Act does not primarily constitute the performance of an autonomous function of the



Federation but assistance, Ain the context of the exercise of police power@ and of the Asupport
[of] the police forces of the Lander@ (* 13.1 of the Aviation Security Act), with a function that is
incumbent on the Lander. This assistance is rendered, as ' 13 of the Aviation Security Act
specifies in its subsections 1 to 3, along the lines of Article 35.2 sentence 2 of the Basic Law on
the one hand and of Article 35.3 of the Basic Law on the other hand. Because these Articles
incontestably form part of those regulations of the Basic Law which within the meaning of
Article 87a.2 of the Basic Law explicitly permit the use of the armed forces outside defence (see
Bundestag document V/2873, p. 2 under B in conjunction with pp. 9-10; on Article 35.3 of the
Basic Law, see also BVerfGE 90, 286 (386-387)), ' 14.3 of the Aviation Security Act, just like
the other regulations of Part 3 of the Act, is not about defence, also within the meaning of the
provision under Article 73 no. 1 of the Basic Law, which establishes the corresponding
competences (a different opinion is advanced in the reasoning of the draft bill on the new
regulation of aviation security functions, Bundestag document 15/2361, p. 14, and also for
instance in Federal Administrative Court, Die Offentliche Verwaltung B DOV 1973, p. 490
(492)). Also the sector of the protection of the civil population, which is included in the
competence title ADefence@, is therefore not pertinent.
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' 14.3 of the Aviation Security Act can also not be based on the legislative competence of the
Federation for air traffic pursuant to Article 73 no. 6 of the Basic Law. It need not be decided
here whether the Federation could, in the framework of Article 73 no. 6 of the Basic Law, take
over functions in the context of police power to a greater extent than it does so far. According to
the design of the law, " 13 to 15 of the Aviation Security Act are about support of the Lénder in
the context of their police power. It is the objective of the regulation to determine the procedures
in the area of the Federation and as regards the cooperation with the Lander and to determine the
operational equipment of the armed forces for the case of the armed forces being placed at the
disposal of the police forces of the Lander to support them in the averting of dangers that are
caused by a major aerial incident. Consequently, they are implementing regulations for the
deployment of the armed forces under the circumstances of Article 35.2 sentences 2 and 3 of the
Basic Law. The legislative competence of the Federation for this does not result from Article 73
no. 6 of the Basic Law (stated also in the Federal Government=s reasoning for the bill; see
Bundestag document 15/2361, p. 14). Instead, the competence for regulations of the Federation
which determine details concerning the deployment of its armed forces, in cooperation with the
Lander involved, to deal with a regional or interregional emergency situation, directly follows
from Article 35.2 sentences 2 and 3 of the Basic Law itself.
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bb) However, ' 14.3 of the Aviation Security Act is not covered by this area of competence of the
Federation because the provision cannot be reconciled with the framework provided by the Basic
Law of constitutional law relating to the armed forces.
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aaa) The armed forces, whose deployment is regulated by "' 13 to 15 of the Aviation Security
Act, are established by the Federation for defence purposes pursuant to Article 87a.1 sentence 1
of the Basic Law. Pursuant to Article 87a.2 of the Basic Law, they may only be employed for
other purposes (AApart from defence@) to the extent explicitly permitted by the Basic Law. This



regulation, which has been created in the course of the incorporation of the emergency
constitution into the Basic Law by the Seventeenth Act to Amend the Basic Law of 24 June 1968
(Gesetz zur Anderung des Grundgesetzes, Federal Law Gazette I p. 709) is intended to prevent
that for the deployment of the armed forces as a means of the executive power, Aunwritten Y
competences@ are derived Afrom the nature of things@ (statement by the Bundestag Committee
on Legal Affairs in its Written report on the draft of an emergency constitution, Bundestag
document V/2873, p. 13). What is decisive for the interpretation and application of Article 87a.2
of the Basic Law is therefore the objective to limit the possibilities for an deployment of the
Federal Armed Forces within the domestic territory by the precept of strict faithfulness to the
wording of the statute (see BVerfGE 90, 286 (356-357)).
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bbb) This objective also determines the interpretation and application of the regulations by
which, within the meaning of Article 87a.2 of the Basic Law, the deployment of the armed forces
for purposes other than defence is explicitly provided in the Basic Law. They comprise, as has
already been mentioned, the authorisations in Article 35.2 sentences 2 and 3 of the Basic Law,
on the basis of which " 13 to 15 of the Aviation Security Act are intended to serve the control of
major aerial incidents and of the dangers connected with them. In the case of a regional
emergency situation pursuant to Article 35.2 sentence 2 of the Basic Law, the Land affected can,
inter alia, request the assistance of forces and facilities of the armed forces to deal with the
natural disaster or the especially grave accident. In the case of an interregional emergency
situation, which endangers an area larger than a Land, no such request is necessary pursuant to
Article 35.3 sentence 1 of the Basic Law. Instead, the Federal Government can in this case
employ units of the armed forces of its own accord to support the police forces of the Léander,
apart from units of the Federal Border Guard, which by an Act of 21 June 2005 (Federal Law
Gazette I p. 1818) has been renamed Federal Police, to the extent that this is necessary for
effectively dealing with the emergency situation.

93
ccc) The authorisation of the armed forces under ' 14.3 of the Aviation Security Act to use direct
armed force against an aircraft is not in harmony with these regulations.

94
(1) Article 35.2 sentence 2 of the Basic Law rules out the use of direct armed force in the case of
a regional emergency situation.
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(a) It is not constitutionally objectionable, however, that ' 14.3 of the Aviation Security Act, as
results from the connection of the provision with ' 13.1 und ' 14.1 of the Aviation Security Act,
pursues the objective to prevent, by the use of police force, the occurrence of an especially grave
accident pursuant to Article 35.2 sentence 2 of the Basic Law which is imminent as a present
danger as a consequence of a major aerial incident.
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(aa) What is understood as an especially grave accident within the meaning of Article 35.2
sentence 2 of the Basic Law B and with this, also within the meaning of "' 13 to 15 of the



Aviation Security Act B is, in general, the occurrence of a damage of major extent which B such
as a grave air or railway accident, a power failure with effects on essential sectors of the services
of general interest, or an accident in a nuclear power plant B especially affects the public due to
its significance and which is caused by human wrongdoing or technical deficiencies (along this
line, see already Part A no. 3 of the Guideline of the Federal Minister of Defence for Assistance
by the German Armed Forces in the Case of Natural Disasters or Especially Grave Accidents and
in the Context of Emergency Assistance (Richtlinie des Bundesministers der Verteidigung tiber
Hilfeleistungen der Bundeswehr bei Naturkatastrophen oder besonders schweren Ungliicksféllen
und im Rahmen der dringenden Nothilfe) of 8 November 1988, Ministerialblatt des
Bundesministers fiir Verteidigung B VMBI p. 279). This understanding of the concept [of an
especially grave accident], which is constitutionally unobjectionable, also comprises events such
as the ones that are at issue here.
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(bb) The fact that the crash of the aircraft against which the measure pursuant to ' 14.3 of the
Aviation Security Act is directed is meant to be caused intentionally does not run counter to the
application of Article 35.2 sentence 2 of the Basic Law.
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According to general usage, also an event whose occurrence is due to human intention can easily
be understood as being an accident. Grounds to suppose that Article 35.2 sentence 2 of the Basic
Law, in derogation of this, is intended to be restricted to accidents that have been caused
unintentionally or negligently, so that it is not meant to include incidents that are based on
intention, can be inferred neither from the wording of the provision nor from the materials
relating to the Act (see Bundestag document V/1879, pp. 22 et seq.; V/2873, pp. 9-10). The
meaning and purpose of Article 35.2 sentence 2 of the Basic Law, which is to make effective
disaster control possible also through the deployment of the armed forces (see Bundestag
document V/1879, pp. 23-24) also speak in favour of interpreting the concept of Aaccident@
broadly. For a long time state practice therefore has been rightly assuming that also occurrences
of damages that are caused intentionally by third parties are to be regarded as especially grave
accidents (see, respectively, nos. 3 of the Order of the Federal Minister of Defence on Assistance
by the German Armed Forces in the Case of Natural Disasters or Especially Grave Accidents and
in the Context of Emergency Assistance (Erlass des Bundesministers der Verteidigung tiber
Hilfeleistungen der Bundeswehr bei Naturkatastrophen bzw. besonders schweren Ungliicksfallen
und dringende Nothilfe) of 22 May 1973, Ministerialblatt des Bundesministers fiir Verteidigung
p. 313, and of the corresponding guideline of 17 December 1977, Ministerialblatt des
Bundesministers fiir Verteidigung 1978 p. 86).
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(cc) It is also constitutionally unobjectionable that the operation pursuant to ' 14.3 of the
Aviation Security Act is intended to be ordered and carried out at a point in time in which a
major aerial incident within the meaning of ' 13.1 of the Aviation Security Act has already
happened, its consequence, however, the especially grave accident itself which is supposed to be
prevented by the direct use of armed force (see ' 14.1 of the Aviation Security Act), has not yet
occurred. Article 35.2 sentence 2 of the Basic Law does not require the especially grave accident,
for the control of which the armed forces are intended to be employed, to have already happened.



By contrast, the concept of an emergency situation also comprises events in which a disaster can
be expected to happen with near certainty.

100

It cannot be inferred from Article 35.2 sentence 2 of the Basic Law that the armed forces=
deployment for assistance is intended to be different in the case of natural disasters and
especially grave accidents as regards the beginning of the deployment. As regards natural
disasters, however, it is generally assumed in conformity with the Federal Minister of Defence=s
guideline for assistance (see Part A no. 2 of the Guideline of 8 November 1988) that this concept
also comprises situations of imminent danger (see for example Bauer, in: Dreier, Grundgesetz,
vol. II, 1998, Art. 35, marginal no. 24; Gubelt, in: von Miinch/Kunig, Grundgesetz-Kommentar,
vol. 2, 4th/5th ed. 2001, Art. 35, marginal no. 25; von Danwitz, in: v. Mangoldt/Klein/Starck,
Kommentar zum Grundgesetz, 5th ed., vol. 2, 2005, Art. 35, marginal no. 70), which means that
it also covers situations of danger in which the damaging event that is imminent in the respective
case can be expected to occur with near certainty if the situations of danger are not counteracted
in time. For especially grave accidents, nothing different can apply for the sole reason that there
cannot always be a clear-cut dividing line between them and natural disasters and because also
here, the transition between a danger that is still imminent and the occurrence of the damage
which has already happened can be fluid in the individual case. The meaning and purpose of
Article 35.2 sentence 2 of the Basic Law, which is to enable the Federation to render effective
assistance in the sphere of activity of the Lander, speaks in favour of treating both causes of
disasters in the same manner as regards the aspect of time, i.e. not to wait, in both cases, until the
development of the danger that results in the occurrence of the damage has come to a close.
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The fact that pursuant to Article 35.2 sentence 2 of the Basic Law the request for armed forces
and their deployment is made Ato render assistance@ Ain the case of@ a natural disaster and Ain
the case of@ an especially grave accident, does not forcibly suggest the assumption that the
occurrence of the respective damage must have already occurred. The sense of the wording of
the regulation equally admits of an interpretation to the effect that assistance can already be
requested and rendered when it becomes apparent that in all probability, a case of damage will
occur soon, 1.e. if a present danger within the meaning of police law exists. This is perceptibly
the assumption made under Article 35.3 sentence 1 of the Basic Law, which, going back to
Article 35.2 sentence 2 of the Basic Law, extends the Federal Government=s competences for
the case that the natural disaster or the accident Aendangers@ the area of more than one Land. As
is the case here with an interregional emergency situation, the existence of a present danger is to
be regarded as sufficient for the deployment of the armed forces also in a regional emergency
situation pursuant to Article 35.2 sentence 2 of the Basic Law.
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The Guidelines of the Federal Minister of Defence for Assistance by the German Armed Forces
in the Case of Natural Disasters or Especially Grave Accidents and in the Context of Emergency
Assistance have therefore rightly been assuming for a long time already that the armed forces
may be employed not only Ain cases of interregional endangerment@ pursuant to Article 35.3 of
the Basic Law, but also Ain cases of regional endangerment@ pursuant to Article 35.2 sentence 2
of the Basic Law (thus most recently Part A no. 4 of the Guideline of 8 November 1988). This



necessarily rules out the assumption that the especially grave accident must have already
happened.
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(b) The reason why an operation involving the direct use of armed force against an aircraft does
not respect the boundaries of Article 35.2 sentence 2 of the Basic Law is, however, that this
provision does not permit an operational mission of the armed forces with specifically military
weapons for the control of natural disasters or in the case of especially grave accidents.
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(aa) The Aassistance@ referred to in Article 35.2 sentence 2 of the Basic Law is rendered to the
Léander to enable them to effectively fulfil the function, which is incumbent on them, to deal with
natural disasters or especially grave accidents. This is correctly assumed also by ' 13.1 of the
Aviation Security Act, pursuant to which the deployment of the armed forces is intended to
support the Lander, in the context of the exercise of police power, in preventing the occurrence
of an especially grave accident to the extent that this is necessary for effectively dealing with
such danger. Because the assistance is oriented towards this function which falls under the area
of competence of the police authorities of the Lander, which according to the reasoning of the
Act is not supposed to be encroached upon by " 13 to 15 of the Aviation Security Act (see
Bundestag document 15/2361, p. 20 on ' 13), this also necessarily determines the kind of
resources that can be used where the armed forces are employed for rendering assistance. They
cannot be of a kind which is completely different, with regard to its quality, from those which are
originally at the disposal of the Lénder police forces for performing their duties. This means that
when the armed forces are employed Ato render assistance@ upon the request of a Land pursuant
to Article 35.2 sentence 2 of the Basic Law, they can use the weapons that the law of the
respective Land provides for its police forces. In contrast to this, military implements of combat,
for instance the on-board weapons of a fighter aircraft which are required for measures pursuant
to ' 14.3 of the Aviation Security Act, may not be used.
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(bb) This understanding of the provision, which is imposed by the wording and by the meaning
and purpose of Article 35.2 sentence 2 of the Basic Law, is confirmed by the place of this
provision in the legal system and by its legislative history. Pursuant to the draft of an emergency
constitution presented by the Federal Government, the regional emergency situation within the
meaning of Article 35.2 sentence 2 of the Basic Law was originally intended to be regulated in
Article 91 of the Basic Law together with the so-called domestic state of emergency (see
Bundestag document V/1879, p. 3). It was the objective of the proposal to constitutionally
legitimise the deployment of the armed forces within the domestic territory vis-a-vis the citizens
and in view of the Basic Law=s allocation of competences also for the case of regional disaster
response (see Bundestag document V/1879, p. 23 on Article 91.1). What was intended pursuant
to the explicit wording of the intended regulation was, however, that the armed forces can only
be made available Aas police forces@. Thus, the Federal Government intended to ensure that the
armed forces can be employed for police functions alone, and only with the competences
provided under police law vis-a-vis the citizens (see Bundestag document V/1879, p. 23 on
Article 91.2). This includes the statement that the use of specifically military weapons should be
ruled out where the armed forces are employed in the sphere of activity of the Lander.
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Admittedly, the restrictive wording of an deployment of the armed forces Aas police forces@ has
not been incorporated into the subsequent text of the constitution; it has been left out on the
suggestion of the Bundestag=s Committee on Legal Affairs to regulate assistance for the benefit
of the Lander in the case of an emergency situation due to a disaster in Article 35.2 and 35.3 of
the Basic Law and the assistance of the Lander in dealing with domestic states of emergency in
Article 87a.4 and Article 91 of the Basic Law, i.e. in different factual contexts (on this, see
Bundestag document V/2873, p. 2 under B, p. 9 on ' 1 no. 2¢). This, however, did not pursue the
objective to extend the objects regarded as admissible equipment of the armed forces to include
weapons that are typical of the military (see also Cl. Arndt, Deutsches Verwaltungsblatt B DVBI
1968, p. 729 (730)).
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On the contrary: With the provision proposed by it, which the constitution-amending legislature
has later on made its own to this extent, the Committee intended to raise the threshold of the
deployment of the military as an armed force in comparison with the draft presented by the
government and to permit the armed deployment of the Federal Armed Forces only for
combating militarily armed insurgents pursuant to Article 87a.4 of the Basic Law (see Bundestag
document V/2873, p. 2 under B). This finds its visible expression in the fact that the provision on
the deployment of the armed forces in a regional emergency situation has been incorporated into
Part IT of the Basic Law, which concerns the Federation and the Lander, and not into Part VIII,
which also regulates the deployment of the armed forces in a war. According to the ideas of the
constitution-creating legislature, their deployment for Aassistance@ pursuant to Article 35.2
sentence 2 of the Basic Law was explicitly intended to be restricted to enabling the Federal
Armed Forces to perform the police functions, and to exercise their authorisation to take coercive
police measures, which arise in the context of a regional emergency situation, for instance to
block off endangered property and to perform traffic control (see Bundestag document V/2873,
p. 10 on Article 35.2; on the constitutional-policy background of the North German flood
disaster in 1962 see also the statements made by Senator Ruhnau (Hamburg, SPD) in the 3rd
public information meeting of the Committees on Legal Affairs and on Internal Affairs of the 5th
German Bundestag on 30 November 1967, Minutes, p. 8, and by Deputy Schmidt (Hamburg,
SPD) in the 175th Session of the 5Sth German Bundestag on 16 Mai 1968, Stenographic Record,
p. 9444).
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(2) ' 14.3 of the Aviation Security Act is also incompatible with the regulation about
interregional emergency situations under Article 35.3 sentence 1 of the Basic Law.
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(a) In this context, however, the fact that the direct use of armed force against an aircraft
pursuant to ' 14.3 in conjunction with ' 13.1 of the Aviation Security Act occurs as a
consequence of an action which has been started intentionally by those who want to use the
aircraft against human lives is also constitutionally unobjectionable. For the reasons given with
regard to Article 35.2 sentence 2 of the Basic Law (see above under C I1 2 a bb ccc (1) (a)), such
an incident, which has been caused intentionally, can be regarded as an especially grave accident



within the meaning of Article 35.3 sentence 1 of the Basic Law. As results from the element
Aendangered@, the fact that not all of its consequences have occurred yet, but that instead,
events are still moving towards disaster, does also not rule out the application of Article 35.3
sentence 1 of the Basic Law. Where it is that the endangerment occurs, and whether
consequently the requirement of an interregional endangerment has been met, is the question in
each individual case. That such endangerment concerns more than one Land if the requirements
of ' 14.3 of the Aviation Security Act are met is at any rate possible; according to the
legislature=s assessment of the situation (see Bundestag document 15/2361, pp. 20, 21, on ' 13
respectively) and according to the opinions submitted by the Bundestag and the Federal
Government this is rather the rule.
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(b) However, ' 14.3 of the Aviation Security Act meets with constitutional objections already
because the deployment of the armed forces which 1s admissible pursuant to this provision does,
in accordance with ' 13.3 of the Aviation Security Act, not always require a decision about the
mission which is taken by the Federal Government before the mission.
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Pursuant to Article 35.3 sentence 1 of the Basic Law, only the Federal Government is explicitly
authorised to order the deployment of the armed forces in the case of an interregional emergency
situation. Pursuant to Article 62 of the Basic Law, the Federal Government consists of the
Federal Chancellor and the Federal Ministers. It is a collegial body. If the competence for
deciding about the deployment of the armed forces for the purpose of interregional disaster
response is reserved to the Federal Government, Article 35.3 sentence 1 of the Basic Law
consequently requires a decision of the collegial body (see B on Article 80.1 sentence 1 of the
Basic Law B BVerfGE 91, 148 (165-166)). The competence for taking decisions that rests with
the Federal Government as a whole is also a more powerful safeguard of the interests of the
Lander, which are deeply affected by the deployment of the armed forces in their sphere of
competence without this having been previously requested by the endangered Lander (see
BVerfGE 26, 338 (397-397)).
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' 13.3 of the Aviation Security Act lives up to this only in its sentence 1, pursuant to which the
decision about a mission pursuant to Article 35.3 of the Basic Law shall be taken by the Federal
Government in consultation with the Lander affected. Sentences 2 and 3, however, provide that
the Federal Minister of Defence, or in the event of the Minister of Defence having to be
represented, the member of the Federal Government who is authorised to represent the Minister,
shall decide if a decision of the Federal Government is not possible in time; in such case, which,
in the opinion of the legislature, will be the rule (see Bundestag document 15/2361, p. 21 on''
13), the decision of the Federal Government is to be brought about subsequently without delay.
Pursuant to this provision, the Federal Government will not only in exceptional cases but
regularly be substituted by individual government ministers when it comes to deciding on the
deployment of the armed forces in interregional emergency situations. In view of Article 35.3
sentence 1 of the Basic Law, this can also not be justified by the special urgency of the decision.
Instead, the fact that generally, the time available in the area of application of ' 13.3 of the
Aviation Security Act will only be very short shows particularly clearly that as a general rule, it



will not be possible to deal with measures of the kind regulated in ' 14.3 of the Aviation Security
Act in the manner that is provided under Article 35.3 sentence 1 of the Basic Law.
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(c) Moreover, the boundaries of constitutional law relating to the armed forces under Article 35.3
sentence 1 of the Basic Law have been overstepped above all because also in the case of an
interregional emergency situation, a mission of the armed forces with typically military weapons
is constitutionally impermissible.
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Article 35.3 sentence 1 of the Basic Law differs from Article 35.2 sentence 2 of the Basic Law
only in two aspects. Firstly, Article 35.3 sentence 1 of the Basic Law requires the existence of a
danger which threatens the territory of more than one Land. Secondly, regarding the
interregional nature of the emergency situation, the initiative for effectively dealing with this
situation is shifted to the Federal Government, and its competences to support the police forces
of the Lander are extended; the Federal Government can, inter alia, employ units of the armed
forces of its own accord. What is not provided, however, is that in such a mission, the armed
forces can use specifically military weapons which are needed for an operation pursuant to ' 14.3
of the Aviation Security Act. Instead, the wording of Article 35.3 sentence 1 of the Basic Law,
which permits the deployment of the armed forces only Ato support@ the police forces of the
Linder, 1.e. again only to perform a Land function, and the purpose of the regulation of mere
support of the Lander by the Federation, which becomes apparent from this, rule out a mission
with weapons that are typical of the military in the light of Article 87a.2 of the Basic Law also
when it comes to dealing with interregional emergency situations.
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This is confirmed by the legislative history of Article 35.3 sentence 1 of the Basic Law to the
extent that as regards this provision, the constitution-amending legislature did not see any reason
for regulating the deployment of the armed forces and their equipment in a different manner than
in Article 35.2 sentence 2 of the Basic Law. After it had been expressed with regard to this
provision that in the context of an deployment for assistance in favour of the Lénder also the
performance of police functions that arise in such a mission is intended to be permitted, the
corresponding statement concerning Article 35.3 sentence 1 of the Basic Law obviously was so
much a matter of course that the materials relating to the Act could do without any remarks on
this (see Bundestag document V/2873, p. 10 on Article 35.2 and 35.3). This is understandable
regarding the purposes of deployment Ato render assistance@ in Article 35.2 sentence 2 of the
Basic Law and Ato support@ in Article 35.3 sentence 1 of the Basic Law, which in general usage
are essentially equal in meaning (on this, see also Cl. Arndt, loc. cit.). Also the Federal Minister
of Defence=s assistance guidelines of 8 November 1988 assume quite naturally in Part A no. 5 in
conjunction with no. 4 and in Part C no. 16 that the powers as well as the nature and the extent of
the Federal Armed Forces= assistance in the cases regulated by Article 35.2 sentence 2 and those
regulated by Article 35.3 sentence 1 of the Basic Law do not differ from each other. The
Guidelines also do not provide missions of the armed forces with specifically military weapons
of the kind assumed in ' 14.3 of the Aviation Security Act for the support of the police forces of
the Lander pursuant to Article 35.3 sentence 1 of the Basic Law.
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b) Regarding the guarantee of human dignity enshrined in Article 1.1. of the Basic Law (aa),
over and above this, ' 14.3 of the Aviation Security Act is not in harmony with Article 2.2
sentence 1 of the Basic Law also as regards substance to the extent that it permits the armed
forces to shoot down aircraft with human beings on board who have become victims of an attack
on the security of air traffic pursuant to ' 1 of the Aviation Security Act (bb). The provision is
constitutionally unobjectionable as concerns substance (cc) only to the extent that the operation
provided by ' 14.3 of the Aviation Security Act is aimed at a pilotless aircraft or exclusively
against the person or persons to whom such an attack can be attributed.
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aa) The fundamental right to life guaranteed by Article 2.2 sentence 1 of the Basic Law is subject
to the requirement of the specific enactment of a statute pursuant to Article 2.2 sentence 3 of the
Basic Law (see also above under C I). The Act, however, that restricts the fundamental right
must in its turn be regarded in the light of the fundamental right and of the guarantee of human
dignity under Article 1.1 of the Basic Law, which is closely linked with it. Human life is the vital
basis of human dignity as the essential constitutive principle, and as the supreme value, of the
constitution (see BVerfGE 39, 1 (42); 72, 105 (115); 109, 279 (311)). All human beings possess
this dignity as persons, irrespective of their qualities, their physical or mental state, their
achievements and their social status (see BVerfGE 87, 209 (228); 96, 375 (399)). It cannot be
taken away from any human being. What can be violated, however, is the claim to respect which
results from it (see BVerfGE 87, 209 (228)). This applies irrespective, inter alia, of the probable
duration of the individual human life (see BVerfGE 30, 173 (194) on the human being=s claim
to respect of his or her dignity even after death).
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In view of this relation between the right to life and human dignity, the state is prohibited, on the
one hand, from encroaching upon the fundamental right to life by measures of its own, thereby
violating the ban on the disregard of human dignity. On the other hand, the state is also obliged
to protect every human life. This duty of protection demands of the state and its bodies to shield
and to promote the life of every individual, which means above all to also protect it from
unlawful attacks, and interference, by third parties (see BVerfGE 39, 1 (42); 46, 160 (164); 56,
54 (73)). Also this duty of protection has its foundations in Article 1.1 sentence 2 of the Basic
Law, which explicitly obliges the state to respect and protect human dignity (see BVerfGE 46,
160 (164); 49, 89 (142); 88, 203 (251)).
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What this obligation means in concrete terms for state action cannot be definitely determined
once and for all (see BVerfGE 45, 187 (229); 96, 375 (399-400)). Article 1.1 of the Basic Law
protects the individual human being not only against humiliation, branding, persecution,
outlawing and similar actions by third parties or by the state itself (see BVerfGE 1, 97 (104);
107, 275 (284); 109, 279 (312)). Taking as a starting point the idea of the constitution-creating
legislature that it is part of the nature of human beings to exercise self-determination in freedom
and to freely develop themselves, and that the individual can claim, in principle, to be recognised
in society as a member with equal rights and with a value of his or her own (see BVerfGE 45,
187 (227-228)), the obligation to respect and protect human dignity generally precludes making a
human being a mere object of the state (see BVerfGE 27, 1 (6)); 45, 187 (228); 96, 375 (399)).



What is thus absolutely prohibited is any treatment of a human being by public authority which
fundamentally calls into question his or her quality of a subject, his or her status as a legal entity
(see BVerfGE 30, 1 (26); 87, 209 (228); 96, 375 (399)) by its lack of the respect of the value
which is due to every human being for his or her own sake, by virtue of his or her being a person
(see BVerfGE 30, 1 (26); 109, 279 (312-313)). When it is that such a treatment occurs must be
stated in concrete terms in the individual case in view of the specific situation in which a conflict
can arise (see BVerfGE 30, 1 (25); 109, 279 (311)).
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bb) According to these standards, ' 14.3 of the Aviation Security Act is also incompatible with
Article 2.2 sentence 1 in conjunction with Article 1.1 of the Basic Law to the extent that the
shooting down of an aircraft affects people who, as its crew and passengers, have not exerted any
influence on the occurrence of the non-warlike aerial incident assumed under ' 14.3 of the
Aviation Security Act.
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aaa) In the situation in which these persons are at the moment in which the order to use direct
armed force against the aircraft involved in the aerial incident pursuant to ' 14.4 sentence 1 of the
Aviation Security Act is made, it must be possible, pursuant to ' 14.3 of the Aviation Security
Act, to assume with certainty that the aircraft is intended to be used against human lives. As has
been stated in the reasoning for the Act, the aircraft must have been converted into an assault
weapon by those who have brought it under their command (see Bundestag document 15/2361,
p. 20 on ' 13.1); the aircraft itself must be used by the perpetrators in a targeted manner as a
weapon for the crime, not merely as an auxiliary means for committing the crime, against the
lives of people who stay in the area in which the aircraft is intended to crash (see Bundestag
document 15/2361, p. 21 on ' 14.3), In such an extreme situation, which is, moreover,
characterised by the cramped conditions of an aircraft in flight, the passengers and the crew are
typically in a desperate situation. They can no longer influence the circumstances of their lives
independently from others in a self-determined manner.
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This makes them objects not only of the perpetrators of the crime. Also the state which in such a
situation resorts to the measure provided by ' 14.3 of the Aviation Security Act treats them as
mere objects of its rescue operation for the protection of others. The desperateness and
inescapability which characterise the situation of the people on board the aircraft who are
affected as victims also exist vis-a-vis those who order and execute the shooting down of the
aircraft. Due to the circumstances, which cannot be controlled by them in any way, the crew and
the passengers of the plane cannot escape this state action but are helpless and defenceless in the
face of it with the consequence that they are shot down in a targeted manner together with the
aircraft and as result of this will be killed with near certainty. Such a treatment ignores the status
of the persons affected as subjects endowed with dignity and inalienable rights. By their killing
being used as a means to save others, they are treated as objects and at the same time deprived of
their rights; with their lives being disposed of unilaterally by the state, the persons on board the
aircraft, who, as victims, are themselves in need of protection, are denied the value which is due
to a human being for his or her own sake.
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bbb) In addition, this happens under circumstances in which it cannot be expected that at the
moment in which pursuant to ' 14.4 sentence 1 of the Aviation Security Act a decision
concerning an operation under ' 14.3 of the Aviation Security Act is taken, there is always a
complete picture of the factual situation and that the factual situation can always be assessed
correctly. One also cannot rule out the possibility that the course of events will be such that it is
no longer required to carry out the operation. According to the findings that the Senate has
gained from the written opinions submitted in the proceedings and from the statements made in
the oral hearing, it cannot be assumed that the factual prerequisites for ordering and carrying out
such an operation can always be established with the certainty required for this.
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(1) In particular the Cockpit Association has pointed out that depending on the circumstances,
establishing that a major aerial incident within the meaning of ' 13.1 of the Aviation Security Act
has occurred and that such incident constitutes the danger of an especially grave accident is
already fraught with great uncertainties. According to the Cockpit Association, such
establishment can only rarely be made with certainty. The critical point in the assessment of the
situation was said to be to what extent the possibly affected crew of the plane was still able to
communicate the attempt at, or the success of, hijacking an aircraft to the decision-makers on the
ground. If this was not possible, the factual basis was said to be tainted with the stigma of a
misinterpretation from the very beginning.
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Also the findings that are supposed to be gained from reconnaissance measures and checks
pursuant to ' 15.1 of the Aviation Security Act are, in the opinion of the Cockpit Association,
vague at best, even with ideal weather conditions. In the opinion of the Cockpit Association,
there are limits to the approach of interceptors to an aircraft that has become conspicuous in view
of the dangers involved. For this reason, the possibility of making out the situation and the events
on board of such an aircraft is, according to the Cockpit Association, limited even if there is
visual contact, which, moreover, is often difficult to establish. Under these circumstances, the
assessment of the motivation and the objectives of the hijackers of an aircraft that is made on the
basis of the facts ascertained were said to probably remain, as a general rule, speculative to the
very end. Consequently, the danger concerning the application of ' 14.3 of the Aviation Security
Act was said to be that the order to shoot down the aircraft was made too early on an uncertain
factual basis if, within the time slot available, which as a general rule is extremely narrow, armed
force was at all supposed to be used in a timely manner with prospects of success and without
disproportionately endangering people who are not participants in the crime. For such a mission
to be effective, it was said to have to be accepted from the very beginning that the operation was
possibly not required at all. In other words, reactions would probably often have to be excessive.
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(2) In the proceedings, no indications have arisen for assuming that this assessment could be
based on unrealistic, and thus unfounded, assumptions. On the contrary, also the Independent
Flight Attendant Organisation UFO has plausibly stated that the decision to be taken by the
Federal Minister of Defence or by the Minister=s deputy pursuant to ' 14.4 sentence 1 in
conjunction with ' 14.3 of the Aviation Security Act must be made on the basis of information



most of which is uncertain. Due to the complicated and error-prone channels of communication
between the cabin crew and the cockpit on board an aircraft that is involved in an aerial incident
on the one hand and between the cockpit and the decision-makers on the ground on the other
hand, and with a view to the fact that the situation on board the aircraft can change within
minutes or even seconds, it was said to be virtually impossible for those on the ground who must
decide under extreme time pressure to reliably assess whether the requirements of ' 14.3 of the
Aviation Security Act are met. It was put forward that as a general rule, the decision would have
to be taken on the basis of a suspicion only and not on the basis of established facts.
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This appraisal appears convincing to the Senate not least because the complicated,
multiple-tiered decision-making system, which depends on a large number of decision-makers
and persons concerned, that must have been gone through pursuant to "' 13 to 15 of the Aviation
Security Act until an operation pursuant to ' 14.3 of the Aviation Security can be carried out, will
require considerable time in the case of an emergency. In view of the fact that the overflight area
of the Federal Republic of Germany is relatively small, this means that there is not only
enormous time pressure on decision-making but also the danger of premature decisions.
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ccc) Even if in the area of police power, insecurities concerning forecasts often cannot be
completely avoided, it is absolutely inconceivable under the applicability of Article 1.1 of the
Basic Law to intentionally kill persons such as the crew and the passengers of a hijacked plane,
who are in a situation that is hopeless for them, on the basis of a statutory authorisation which
even accepts such imponderabilities if necessary. It need not be decided here how a shooting
down that is performed all the same, and an order relating to it, would have to be assessed under
criminal law (on this, and on cases with comparable combinations of circumstances see, for
instance, Decisions of the Supreme Court of Justice for the British Zone in Criminal Matters
(Entscheidungen des Obersten Gerichtshofs fiir die Britische Zone in Strafsachen B OGHSt) 1,
321 (331 et seq., 335 et seq.); 2, 117 (120 et seq.); Roxin, Strafrecht, Allgemeiner Teil, vol. I, 3rd
ed. 1997, pp. 888-889; Erb, in: Miinchener Kommentar zum Strafgesetzbuch, vol. 1, 2003, ' 34,
marginal nos. 117 et seq.; Rudolphi, in: Systematischer Kommentar zum Strafgesetzbuch, vol. 1,
Allgemeiner Teil, Vor ' 19, marginal no. 8 (as at April 2003); Kiihl, Strafgesetzbuch, 25th ed.
2004, Vor ' 32, marginal no. 31; Trondle/Fischer, Strafgesetzbuch, 52nd ed. 2004, Vor ' 32,
marginal no. 15, ' 34, marginal no. 23; Hilgendorf, in: Blaschke/Forster/Lumpp/Schmidt,
Sicherheit statt Freiheit?, 2005, p. 107 (130)). What is solely decisive for the constitutional
appraisal is that the legislature may not, by establishing a statutory authorisation for intervention,
give authority to perform operations of the nature regulated in ' 14.3 of the Aviation Security Act
vis-a-vis people who are not participants in the crime and may not in this manner qualify such
operations as legal and thus permit them. As missions of the armed forces of a non-warlike
nature, they are incompatible with the right to life and the obligation of the state to respect and
protect human dignity.
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(1) Therefore it cannot be assumed B differently from arguments that are advanced sometimes B
that someone boarding an aircraft as a crew member or as a passenger will presumably consent
to its being shot down, and thus to his or her own killing, in the case of the aircraft becoming



involved in an aerial incident within the meaning of ' 13.1 of the Aviation Security Act which
results in a measure averting the danger pursuant to ' 14.3 of the Aviation Security Act. Such an
assumption lacks any realistic grounds and is no more than an unrealistic fiction.
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(2) Also the assessment that the persons who are on board a plane that is intended to be used
against other people=s lives within the meaning of ' 14.3 of the Aviation Security Act are
doomed anyway cannot remove its nature of an infringement of their right to dignity from the
killing of innocent people in a situation that is desperate for them which an operation performed
pursuant to this provisions as a general rule involves. Human life and human dignity enjoy the
same constitutional protection regardless of the duration of the physical existence of the
individual human being (see above under C I, II 2 b aa). Whoever denies this or calls this into
question denies those who, such as the victims of a hijacking, are in a desperate situation that
offers no alternative to them, precisely the respect which is due to them for the sake of their
human dignity (see above under C I 2 b aa, bb aaa).
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In addition, uncertainties as regards the factual situation exist here as well. These uncertainties,
which characterise the assessment of the situation in the area of application of "' 13 to 15 of the
Aviation Security Act in general (see above under C II 2 b bb bbb), necessarily also influence a
prediction of how long people who are on board a plane which has been converted into an assault
weapon will live and whether there is still a chance of rescuing them. As a general rule, it will
therefore not be possible to make a reliable statement about these people=s lives being Alost
anyway already@.
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(3) The assumption that anyone who is held on board an aircraft under the command of persons
who intend to use the aircraft as a weapon of a crime against other people=s lives within the
meaning of ' 14.3 of the Aviation Security Act has become part of a weapon and must bear being
treated as such also does not justify a different assessment. This opinion expresses in a virtually
undisguised manner that the victims of such an incident are no longer perceived as human beings
but as part of an object, a view by which they themselves become objects. This cannot be
reconciled with the Basic Law=s concept of the human being and with the idea of the human
being as a creature whose nature it is to exercise self-determination in freedom (see BVerfGE 45,
187 (227)), and who therefore may not be made a mere object of state action.
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(4) The idea that the individual is obliged to sacrifice his or her life in the interest of the state as a
whole in case of need if this is the only possible way of protecting the legally constituted body
politic from attacks which are aimed at its breakdown and destruction (for instance Enders, in:
Berliner Kommentar zum Grundgesetz, vol. 1, Artikel 1, marginal no. 93 (as of July 2005)) also
does not lead to a different result. In this context, the Senate need not decide whether, and should
the occasion arise, under which circumstances such a duty of taking responsibility, in solidarity,
over and above the mechanisms of protection provided in the emergency constitution can be
derived from the Basic Law. For in the area of application of ' 14.3 of the Aviation Security Act
the issue is not averting attacks aimed at abolishing the body politic and at eliminating the



state=s legal and constitutional system.
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13 to 15 of the Aviation Security Act serve to prevent, in the context of police power, the
occurrence of especially grave accidents within the meaning of Article 35.2 sentences 2 and 3 of
the Basic Law. As appears from the reasoning of the Act, such accidents can be politically
motivated but can also be caused by criminals or by mentally confused persons acting on their
own (see Bundestag document 15/2361, p. 14). As the incorporation of "' 13 et seq. of the
Aviation Security Act into the system of disaster control pursuant to Article 35.2 sentences 2 and
3 of the Basic Law shows, incidents are assumed which are not aimed at calling into question the
state and its continued existence even where they are caused by political motives in the
individual case. Under these circumstances, there is no room to assume a duty to intervene
within the meaning that has been explained.
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(5) Finally, ' 14.3 of the Aviation Security Act also cannot be justified by invoking the state=s
duty to protect those against whose lives the aircraft that is abused as a weapon for a crime
within the meaning of ' 14.3 of the Aviation Security Act is intended to be used.
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In complying with such duties of protection, the state and its bodies have a broad margin of
assessment, valuation and organisation (see BVerfGE 77, 170 (214); 79, 174 (202); 92, 26 (46)).
Unlike the fundamental rights in their function as subjective rights of defence [against the state],
the state=s duties to protect which result from the objective contents of the fundamental rights
are, in principle, not defined (see BVerfGE 96, 56 (64)). How the state bodies comply with such
duties of protection is to be decided, as a matter of principle, by themselves on their own
responsibility (see BVerfGE 46, 160 (164); 96, 56 (64)). This also applies to their duty to protect
human life. It is true that especially as regards this protected interest, in cases with a particular
combination of circumstances, if effective protection of life cannot be achieved otherwise, the
possibilities of choosing the means of complying with the duty of protection can be restricted to
the choice of one particular means (see BVerfGE 46, 160 (164-165)). The choice, however, can
only be between means the use of which is in harmony with the constitution.
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This is not the case with ' 14.3 of the Aviation Security Act. What the ordering and the carrying
out of the direct use of force against an aircraft pursuant to this provision leaves out of account is
that also the victims of an attack who are held in the aircraft are entitled to their lives being
protected by the state. Not only are they denied this protection by the state, the state itself even
encroaches on the lives of these defenceless people. Thus any procedure pursuant to ' 14.3 of the
Aviation Security Act disregards, as has been explained, these people=s positions as subjects in a
manner that is incompatible with Article 1.1 of the Basic Law and disregards the ban on killing
that results from it for the state. The fact that this procedure is intended to serve to protect and
preserve other people=s lives does not alter this.
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cc) ' 14.3 of the Aviation Security Act is, however, compatible with Article 2.2 sentence 1 in



conjunction with Article 1.1 of the Basic Law to the extent that the direct use of armed force is
aimed at a pilotless aircraft or exclusively at persons who want to use the aircraft as a weapon of
a crime against the lives of people on the ground.
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aaa) To this extent the guarantee of human dignity under Article 1.1 of the Basic Law is not
contrary to the ordering and carrying out of an operation pursuant to ' 14.3 of the Aviation
Security Act. This goes without saying in operations against pilotless aircraft but also applies in
the other case. Whoever, such as those who want to abuse an aircraft as a weapon to destroy
human lives, unlawfully attacks the legal interests of others is not fundamentally called into
question as regards his or her quality as a subject by being made the mere object of state action
(see above under C II 2 b aa) where the state, complying with its duty of protection, defends
itself against the unlawful attack and tries to avert it, complying with its duty of protection
vis-a-vis those whose lives are intended to be annihilated. On the contrary, it exactly corresponds
to the attacker=s position as a subject if the consequences of his or her self-determined conduct
are attributed to him or her personally, and if the attacker is held responsible for the events that
he or she started. The attacker=s right to respect of the dignity that is inherent also to him or her
is therefore not impaired.
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This is also not altered by the uncertainties which can arise in the examination of whether the
prerequisites for ordering and carrying out of an operation pursuant to ' 14.3 of the Aviation
Security Act are actually met (see above under C I 2 b bb bbb). In cases of the nature discussed
here, these insecurities are not comparable to those that will have to be assumed, as a general
rule, where there are, apart from the offenders also crew members and passengers on board the
aircraft. If those who have the aircraft under their command do not intend to use it as a weapon,
if therefore the corresponding suspicion is unfounded, they can, on the occasion of the early
measures carried out pursuant to ' 15.1 and ' 14.1 of the Aviation Security Act, for instance on
account of the threat to use armed force or on account of a warning shot, easily show by
cooperating, for instance by changing course or by landing the aircraft, that no danger emanates
from them. The specific difficulties that can arise as regards communication between the cabin
crew, which is possibly threatened by offenders, and the cockpit, and between the cockpit and
the decision-makers on the ground, do not exist here. In such cases, it is therefore easier to
ascertain with sufficient reliability and also in a timely manner that an aircraft is intended to be
abused as a weapon for a targeted crash.
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If no indications exist that there are people on board an aircraft that has become conspicuous
who are not participants in the crime, remaining uncertainties B for example as regards the
underlying motives of the aerial incident B refer to a course of events that has been started, and
can be averted, by those against whom the measure averting danger pursuant to ' 14.3 of the
Aviation Security Act is exclusively directed. Imponderabilities in this context are therefore
attributable to the offenders= sphere of responsibility.
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bbb) To the extent that it is only applied vis-a-vis persons on board an aircraft who want to use it
as a weapon against human lives, the regulation under ' 14.3 of the Aviation Security Act also



lives up to the requirements of the principle of proportionality.
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(1) The provision serves the objective of saving human lives. With regard to the ultimate value
that human life has in the Basic Law=s constitutional order (see above under C I), this is a
regulatory purpose of such weight that it can justify the serious encroachment upon the right to
life of the offenders on board the aircratft.
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(2) ' 14.3 of the Aviation Security Act is not absolutely unsuitable for achieving this purpose of
protection because it cannot be ruled out that this purpose is promoted in an individual case by a
measure pursuant to ' 14.3 of the Aviation Security Act (see BVerfGE 30, 292 (316); 90, 145
(172); 110, 141 (164)). Regardless of the uncertainties concerning the assessment and prediction
of the situation that have been described (see above under C II 2 b bb bbb) situations are
conceivable in which it can be reliably ascertained that the only people on board an aircraft
which is involved in an aerial incident are offenders participating in such incident, and in which
it can also be assumed with sufficient certainty that a mission pursuant to ' 14.3 of the Aviation
Security Act will not have consequences that are detrimental to the lives of people on the ground.
Whether such a factual situation exists depends on the assessment of the situation in the
individual case. If such assessment results in the safe judgment that there are only offenders on
board the aircraft and in the prediction that the shooting down of the aircraft can avert the danger
from the people on the ground who are threatened by the plane, the success that is intended to be
achieved by ' 14.3 of the Aviation Security Act is furthered. Therefore the suitability of this
provision for the purpose that is intended with it cannot be generally denied.
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(3) In such a case, also the requirement of the necessity of the provision for achieving the
objective is met because no equally effective means is apparent that does not impair the
offenders= right to life at all, or impairs it less (see BVerfGE 30, 292 (316); 90, 145 (172); 110,
141 (164)).
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Especially in " 5 to 12 of the Aviation Security Act, the legislature has taken a whole package of
measures, all of which are intended to serve protection from attacks on the security of air traffic,
in particular from hijackings, acts of sabotage and terrorist attacks within the meaning of ' 1 of
the Aviation Security Act (for further details, see above under A 12 b bb aaa (1)). In spite of this,
the legislature has regarded it as necessary to enact, with "' 13 to 15 of the Aviation Security Act,
regulations with special authorisations for intervention and protective measures for the case that
on account of a major aerial incident, the occurrence of an especially grave accident within the
meaning of Article 35.2 sentence 2 or 35.3 of the Basic Law must be feared, regulations that
even include the authorisation to use, as the ultima ratio, direct armed force against an aircraft
under the conditions specified in ' 14.3 of the Aviation Security Act. This is based on the
irrefutable assessment that experience has shown that also the extensive precautions pursuant to
"5 to 11 of the Aviation Security Act, as well as the extension of the pilots= functions and
competences by ' 12 of the Aviation Security Act cannot provide absolutely reliable protection
against the misuse of aircraft for criminal purposes. Nothing different can apply to other



conceivable protective measures.
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(4) Finally, the authorisation to use direct armed force against an aircraft on board of which there
are only people who want to abuse it within the meaning of ' 14.3 of the Aviation Security Act,
is also proportional in the narrower sense. According to the result of the overall weighing up
between the seriousness of the encroachment upon fundamental rights that it involves and the
weight of the legal interests that are to be protected (see on this BVerfGE 90, 145 (173); 104,
337 (349); 110, 141 (165)), the shooting down of such an aircraft is an appropriate measure of
averting danger which is reasonable for the persons affected if there is certainty about the
elements of the offence.
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(a) However, the encroachment upon fundamental rights carries much weight because the
execution of the operation pursuant to ' 14.3 of the Aviation Security Act will with near certainty
result in the death of the people on board the plane. But under the combination of circumstances
that is assumed here, it is these people themselves who, as offenders, have brought about the
necessity of state intervention, and that they can avert such intervention at any time by refraining
from realising their criminal plan. It is the people who have the aircraft under their command
who determine the course of events on board, but also on the ground in a decisive manner. Their
killing can only take place if it can be established with certainty that they will use the aircraft that
is under their control to kill people, and if they keep to their plan even though they are aware of
the danger to their lives that this involves for them. This reduces the gravity of the encroachment
upon their fundamental rights.
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On the other hand, those in the target area of the intended plane crash whose lives are intended to
be protected by the measure of intervention under ' 14.3 of the Aviation Security Act by which
the state complies with its duty of protection, as a general rule do not have the possibility of
averting the attack that is planned against them and in particular, of escaping it.
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(b) What must also be kept in mind, however, is that the application of ' 14.3 of the Aviation
Security Act will possibly affect not only extremely dangerous installations on the ground but
will possibly also kill people who are staying in areas in which, in all probability, the wreckage
of the aircraft that is shot down by the use of armed force will come down. The state is
constitutionally obliged to protect also the lives B and the healthB of these people. In a decision
pursuant to ' 14.4 sentence 1 of the Aviation Security Act, this cannot be left out of account.
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This aspect, however, does not concern the continued existence in law of the regulation under '
14.3 of the Aviation Security Act, but its application in the individual case. Pursuant to the
opinions submitted in the proceedings, the application is intended to be refrained from anyway if
it must be assumed with certainty that people on the ground would suffer damage or even lose
their lives by plane wreckage falling down on densely populated areas. Concerning the question
whether the provision meets also the proportionality requirements of constitutional law, it is



sufficient to establish that combinations of circumstances are conceivable in which the direct use
of armed force against an aircraft which only has attackers on air traffic on board can avert the
danger to the lives of those against whom the aircraft is intended to be used as the weapon for the
crime without the shooting down of the aircraft encroaching at the same time upon the lives of
others. As has been set out (see above under C II 2 b cc bbb (2)), this is the case. This makes '
14.3 of the Aviation Security Act also proportional in the narrower sense to the extent that it
permits the direct use of armed force against a pilotless aircraft or against an aircraft which only
has attackers on board.
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ccc) The ban under Article 19.2 of the Basic Law on affecting the essence of a fundamental right
does also not rule out such a measure against this group of persons. In view of the extremely
exceptional situation that is assumed by ' 14.3 of the Aviation Security Act, the essence of the
fundamental right to life remains unaffected in the case assumed here by the encroachment upon
the fundamental right that this provision involves as long as important interests of protection of
third parties legitimise the encroachment and as long as the principle of proportionality is
respected (see BVerfGE 22, 180 (219-220); 109, 133 (156)). According to the statements made
above, both conditions are met (see under C II 2 b cc bbb).

III.
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Because the Federation lacks legislative competence for ' 14.3 of the Aviation Security Act in
the first place, the regulation does not continue in force also to the extent that the direct use of
armed force against an aircraft can be justified under substantive constitutional law. The
regulation is completely unconstitutional and consequently, it is void pursuant to ' 95.3 sentence
1 of the Federal Constitutional Court Act (Bundesverfassungsgerichtsgesetz B BVerfGG). Under
the circumstances, there is no room for merely stating the incompatibility of the challenged
regulation with the Basic Law.

D.
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The decision about the costs is based on ' 34a.2 of the Federal Constitutional Court Act.

Judges: Papier, Haas, Homig, Steiner, Hohmann-Dennhardt, Hoffmann-Riem, Bryde, Gaier



